
Introduction 

India is a Republic State because it is headed by the President who is elected indirectly. Art 

52 of the Indian Constitution says that "there shall be a President of India".1 which means 

that, the seat of the President cannot be vacant at any point of time. Even at the death, 

removal, resignation the seat of the President shall not lie vacant. At these times the Vice- 

President becomes the acting President and the vacant seat shall be filled within six months .2 

He can only be removed by the process of impeachment under Art 61 of the Indian 

Constitution. The President of India unlike the U.S Constitution is a nominal head who 

exercises his functions and enjoys his power according to the aid and advise of the council of 

Ministers headed by the Prime Minister of India.3  

2.2. Constitutional Status and Position of President in Indian Constitution as a Nominal 

Head 

Under Indian Constitution the Status of President is of the Executive who is a nominal head 

and not the real head. As we know all the Union Executive Powers are vested in the 

President4 which shall be exercised by him through the officers subordinate to him. And thus 

the legal power of the President is very vast and broad. Despite of this he is intended to stand 

in relation to the Administration substantially or just like the same position as of the King 

under the British Constitution. Hence he is like a nominal head unlike that of President of U.S 

who is real head and exercises the power vested in him on his own initiative and 

responsibility. But Indian Parliamentary form of Constitution the President is a nominal head. 

By the following points it will be clear:- 

a) Art 53/74/75 -: No responsibility is fixed upon the President but on the council of 

Ministers in the form of confidence of the legislature. As we read Art 53 which says that the 

executive powers of the Union shall be vested in President but the article will be read along 

with Art 74 & Art 75 which says that the functions performed by him will be through aid and 

advise of the Council of Ministers headed by the Prime Minister and he has to act in 

accordance with such advice. 

1. Art 52 The President of India, " The Constitution of India" 

2. Art 65 The Vice-president to act as President or to discharge his functions during vacancies "The Constitution 

of India" 

3. Art 74 Council of Ministers to aid and advise President "The Constitution of India" 

4. Art 53 Executive Power of the Union " The Constitution of India" 



And Art 75(3) says that Council of Minister shall be collectively responsible to the House of 

People. There is no such provision in the constitution which makes President responsible and 

answerable to the parliament. In case Ram Jawaya Kapur v State of Punjab5 Mukherjee CJ 

said though the executive power is vested in the President, but he is only a formal 

constitutional head. And the real power is vested in the council of Ministers on whose aid and 

advice the President exercises his functions. 

b) Virtual Control of legislative and executive power enjoyed by the Council of 

Ministers having command of the legislature-  

It is clear to say that our Constitution is model on the British Parliamentary system. And this 

system says that the council of Ministers having command of the legislature while Inn 

majority and it controls both executive and legislative functions. Art 74(1) strictly says that 

one of the functions of council of ministers is to aid & advise the President. Even if the 

Parliament is dissolve because of lack of majority in this situation also he cannot exercise his 

executive powers. In case of U.N.R Rao v Indira Gandhi6 the SC has also stated the criteria 

of aid and advise by the Council of Ministers to the President. 

c) Personal function and Executive Functions:- Executive power is exercised under the 

Executive functions with mandatory provision of aid and advise. And personal functions as 

per framed. In case of Samsher Singh v State of Punjab7 the question was raised that whether 

a member of the sub-ordinate judiciary can be dismissed by the Governor. It was held by the 

SC that appointment and dismissal of persons belonging to the subordinate judiciary is not a 

personal function but it is an executive function which is to be performed by the President on 

the aid and advise of the Council of ministers.  

d) Satisfaction of the President lies with the satisfaction of council of Ministers :-  In case 

of Sardari Lal v UOI8 It was held by the SC that the President has to be satisfied personally in 

the exercise of executive powers or functions under Art 311(2)(c) which says non compliance 

of natural justice when a public servant spying the information of the country to the other or 

enemy country, then it is on the council of Ministers satisfaction..  

5. AIR 1955 SC 549(1955) 2 SCR 225                                                                                                            

6. SCC 63 AIR 1971 SC 1002  

7. 2 SCC 831 AIR 1974 

8. SCC 411 AIR 1971 SC 1547 



President will decide without any hearing and in this situation outright justice should be done. 

Satisfaction of President lies with the satisfaction of council of Ministers. After 42nd 

Amendment in Art 74(1)it was explicitly made that President shall in the exercise of his 

functions act in accordance with aid and advise of Council of Ministers.  

e) President's Constitutional Status Art 258 - Union Power/ President Power:- A 

Constitutional status has been given to the President which differentiate the President power 

from Union Power. In case Jayantilal Amratlal Shodhan v F.N Rana9 it was held by the SC 

that Art 258(1) empowers the President to entrust to the state the functions which are vested 

in the Union.10 And it also says that Art 258 does not authorize the President to entrust such 

power which are expressly vested in him by the constitution such as under Art 356 & Art 309 

which does not fall under Art 258(1). 

From the above points we may come to the conclusion that the President is the nominal head 

and the real power lies in the council of Ministers.  

2.3. Power of President under the Indian Constitution 

Art 53(1) of the constitution says that "the executive power shall be vested in the President 

and shall be exercised by him either directly or through officers subordinate to them.10 The 

above article will be read along with Art 74 & 75 which talks about the aid and advice by the 

council of Ministers headed by the Prime Minister will be binding on the President. Art 75 

says that Prime Minister shall be appointed by the President and the other ministers shall be 

appointed by the President on the advice of Prime Minister. So, we can say that executive 

power is lying in the command of council of Ministers and Parliament. In view of the 

declaration that the executive power vested in the President is exercisable through officers 

subordinate to him. 

Art 53(2):- Commander in chief of Defense forces shall be the President 11:- According 

to this article, the defense forces shall have Commander in chief as President. But there are 

two limitations in clause (2) of this article. Firstly this function of the President is exercisable 

"without prejudice to the generality of the foregoing provision i.e. Art 53(1). 

 

9. AIR 1964 SC 648 (1964)  

10. Art 53 Executive Power of the Union, "The Constitution of India" 

11. Ibid 



Defense power comes under the general executive power and it is exercisable in accordance 

with the constitution. Secondly the exercise of supreme command can be regulated by law. 

So, military power should be exercised when parliament guide President to take decision and 

gives commands also to the President to carry a military campaign. The command should be 

taken by the President from getting aid and advice of the council of Ministers headed by the 

Prime Minister and should be regulated by law. 

Art 53(3) says that the head of the Union executive is the President12, it does not mean if by 

law some executive power is conferred to the government of state which is in the Chief 

Minister and others as state executive, it will in turn decided by the President. Above clause 

says that though the power is conferred to the government of state, this will not be exercised 

by the President despite of the fact that President is the Union Executive. The state executive 

will take decisions on the matter relating to the power allot to him. 

But the executive power expressly vested in the President by making law, Parliament cannot 

confer it to other authorities. It is also clear in the case of Jayantilal Amratlal Shodhan v F.N 

Rana13. Not expressly conferred to the President by constitution Art 356 or Art 309. But 

President can use his powers for that situation where state executives are unable to perform. 

Some of the expressly powers of the President are:- 

1) Power to grant Pardon and remit punishments - Art 72 

2) All Union Executive Power in the name of President - Art 77 

3) Power to appoint Prime Minister - Art 75 

4) Power to appoint Governor - Art 155 

5) Supreme Court Judges - Art 124(2)  

6) High Court Judges - Art 217 

7) UPSC - Chairman/Members - Art 316 

 

 

12.  Art 53 Executive Power of the Union, "The Constitution of India" 

13. AIR 1964 SC 648 (1964)  



8) Attorney General of India - Art 76(1) 

9) Chief Election Commission and other commission - Art 324(2) 

10) Comptroller and Auditor General of India - Art 148 

11) Appointment of Commissions:-  

     (a) Finance Commission - Art 280 

     (b) Schedule Tribes/ Schedule Caste Commission - Art 338 

     (c) Schedule Areas Commission - Art 339(Bihar Schedule Area Commission 1977) 

      (d) Backward Commission - Art 340 & Commissions on Language -Art 344(1) 

12) President can Summon both Houses (Lok Sabha & Rajya Sabha)- Art 85 

13) President can Prorogue the Houses - Art 85 

14) President can dissolve - House of people (Lok Sabha) - Art 85(2) 

15) President can call for the joint session of both houses - Art 86 & 87 

16) President can introduce a bill imposing restrictions on trade and commerce in the state 

legislature - Art 304 

17) Emergency Powers with legislative Power - Art 359 

18) President assent is also required to amend the Constitution - Art 368(2) 

2.4. Ordinance Making Power of the President - Art 123 

Ordinance according to Art 123 is a pure legislative power of the executive used in certain 

circumstances. Ordinance is just like an act which comes at urgently required situation. There 

are three lists - Central, State and concurrent in the Indian Constitution. The Central 

Executive lists are List 1 and List 3 given under seventh schedule of the Constitution. In 

extraordinary circumstances when there is no parliament session is going on, and a special or 

urgent requirement for enactment of a law is felt then President may promulgate an 

ordinance. 

  



 

Conditions for promulgation of Ordinance are:- 

1) Both houses not in existence or even only one house in existence :- If at any time, when 

both the Houses of the Parliament are not in session and the President is satisfied that 

circumstances exist which requires immediate action, he may issue such ordinance. The 

ordinance issued by him shall have the same force as an Act of the Parliament. 

2) President's Satisfaction:- This is another condition before promulgating an ordinance. 

When there is need to cater the unforseen or urgent matters the ordinance can be promulgate 

by the President. 

3) Every ordinance must be laid before both the Houses. It ceases to operate at the expiration 

of six weeks from the reassembly of Parliament or if before the expiration of that period, 

resolutions disapproving the ordinance are passed by both the Houses.14 

4) An ordinance made by the President shall be subject to the same limitations as a law made 

by the Parliament. 

Therefore the only difference between an Act and Ordinance is their duration, otherwise there 

is no limitation upon the ordinance- making power of the President. Like an Act of 

Parliament, an Ordinance may repeal parliamentary enactments or an earlier ordinance or 

may give retrospective effect to its provisions.15 

We have adopted the doctrine of Separation of power, where there are three types of power in 

Indian Constitution which are legislative power, executive power and judicial power. 

Legislative powers are those powers which are given to the legislature or Parliament where 

acts and rules are enacted. But it is to be noted that we do not follow the strict separation of 

power. For achieving the goals of a welfare state we cannot work in a strict sense, there may 

be an extraordinary circumstances where maintaining peace to establish rule of law become 

important and it may happen also that House of the Parliament may not be in a session, for 

that situation the ordinance as a legislative power has been given to the President to handle 

this situation. The power to make laws for the Union government belongs to Parliament. The 

purpose of Art 123 is to provide machinery for legislation during the period Parliament not in 

session, but an immediate action is required. 

 



14. V.N Shukla, Constitution of India 500 (Eastern Book Company, New Delhi, 12th edition 2013) 

15. V.N Shukla, Constitution of India 500 (Eastern Book Company, New Delhi, 12th edition 2013) 

The Ordinance promulgated by the President is also subject to reviewed by the Judiciary 

which is the custodian of the Constitution. It checks whether any ordinance passed by him is 

not infringing any fundamental rights of the citizens. Judicial Review of Ordinance was 

brought after the 44th Amendment in 1978. And in case of A.K Roy v UOI16, it was held by 

the SC that ordinance making power is subject to judicial review. 

2.5. Conclusion 

From the above study, we can say that President is the nominal executive head under the 

Indian Constitution. He works as a subordinate to the council of Ministers headed by the 

Prime Minister who aid and advise him to take any decisions. And those aid and advise are 

binding on the President. For handling extraordinary circumstances President of India has 

also provided the legislative power by which he can promulgate the Ordinance when House 

of the Parliament is not in a session. 

 

 

 

 

 


